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the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In 
no circumstances shall the alien or the 
relevant LEA have a right of appeal 
from any decision to terminate parole. 

(2) Termination of parole and admission 
in S classification. When an LEA has 
filed a request for an alien in author-
ized parole status to be admitted in S 
nonimmigrant classification and that 
request has been approved by the Com-
missioner pursuant to the procedures 
outlines in 8 CFR 214.2(t), the Commis-
sioner may, in the exercise of discre-
tion: 

(i) Terminate the alien’s parole sta-
tus; 

(ii) Determine eligibility for waivers; 
and 

(iii) Admit the alien in S non-
immigrant classification pursuant to 
the terms and conditions of section 
101(a)(15(S) of the Act and 8 CFR 
214.2(t). 

(c) Departure. If the alien’s parole has 
been terminated and the alien has been 
ordered excluded from the United 
States, the LEA shall ensure departure 
from the United States and so inform 
the district director in whose jurisdic-
tion the alien has last resided. The dis-
trict director, if necessary, shall over-
see the alien’s departure from the 
United States and, in any event, shall 
notify the Commissioner of the alien’s 
departure. The Commissioner shall be 
notified in writing of the failure of any 
alien authorized parole under this 
paragraph to depart in accordance with 
an order of exclusion and deportation 
entered after parole authorized under 
this paragraph has been terminated. 

(d) Failure to comply with procedures. 
Any failure to adhere to the parole pro-
cedures contained in this section shall 
immediately be brought to the atten-
tion of the Commissioner, who will no-
tify the Attorney General. 

[60 FR 44265, Aug. 25, 1995, as amended at 76 
FR 53787, Aug. 29, 2011] 

§ 212.15 Certificates for foreign health 
care workers. 

(a) General certification requirements. 
(1) Except as provided in paragraph (b) 
or paragraph (d)(1) of this section, any 
alien who seeks admission to the 

United States as an immigrant or as a 
nonimmigrant for the primary purpose 
of performing labor in a health care oc-
cupation listed in paragraph (c) of this 
section is inadmissible unless the alien 
presents a certificate from a 
credentialing organization, listed in 
paragraph (e) of this section. 

(2) In the alternative, an eligible 
alien who seeks to enter the United 
States for the primary purpose of per-
forming labor as a nurse may present a 
certified statement as provided in 
paragraph (h) of this section. 

(3) A certificate or certified state-
ment described in this section does not 
constitute professional authorization 
to practice in that health care occupa-
tion. 

(b) Inapplicability of the ground of in-
admissibility. This section does not 
apply to: 

(1) Physicians; 
(2) Aliens seeking admission to the 

United States to perform services in a 
non-clinical health care occupation. A 
non-clinical care occupation is one in 
which the alien is not required to per-
form direct or indirect patient care. 
Occupations which are considered to be 
non-clinical include, but are not lim-
ited to, medical teachers, medical re-
searchers, and managers of health care 
facilities; 

(3) Aliens coming to the United 
States to receive training as an H–3 
nonimmigrant, or receiving training as 
part of an F or J nonimmigrant pro-
gram. 

(4) The spouse and dependent chil-
dren of any immigrant or non-
immigrant alien; 

(5) Any alien applying for adjustment 
of status to that of a permanent resi-
dent under any provision of law other 
than under section 245 of the Act, or 
any alien who is seeking adjustment of 
status under section 245 of the Act on 
the basis of a relative visa petition ap-
proved under section 203(a) of the Act, 
or any alien seeking adjustment of sta-
tus under section 245 of the Act on the 
basis of an employment-based petition 
approved pursuant to section 203(b) of 
the Act for employment that does not 
fall under one of the covered health 
care occupations listed in paragraph (c) 
of this section. 

VerDate Mar<15>2010 09:37 Mar 09, 2012 Jkt 226027 PO 00000 Frm 00232 Fmt 8010 Sfmt 8010 Y:\SGML\226027.XXX 226027pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



223 

Department of Homeland Security § 212.15 

(c) Covered health care occupations. 
With the exception of the aliens de-
scribed in paragraph (b) of this section, 
this paragraph (c) applies to any alien 
seeking admission to the United States 
to perform labor in one of the following 
health care occupations, regardless of 
where he or she received his or her edu-
cation or training: 

(1) Licensed Practical Nurses, Li-
censed Vocational Nurses, and Reg-
istered Nurses. 

(2) Occupational Therapists. 
(3) Physical Therapists. 
(4) Speech Language Pathologists 

and Audiologists. 
(5) Medical Technologists (Clinical 

Laboratory Scientists). 
(6) Physician Assistants. 
(7) Medical Technicians (Clinical 

Laboratory Technicians) 
(d) Presentation of certificate or cer-

tified statements—(1) Aliens required to 
obtain visas. Except as provided in para-
graph (n) of this section, if 8 CFR 212.1 
requires an alien who is described in 
paragraph (a) of this section and who is 
applying for admission as a non-
immigrant seeking to perform labor in 
a health care occupation as described 
in this section to obtain a non-
immigrant visa, the alien must present 
a certificate or certified statement to a 
consular officer at the time of visa 
issuance and to the Department of 
Homeland Security (DHS) at the time 
of admission. The certificate or cer-
tified statement must be valid at the 
time of visa issuance and admission at 
a port-of-entry. An alien who has pre-
viously presented a foreign health care 
worker certification or certified state-
ment for a particular health care occu-
pation will be required to present it 
again at the time of visa issuance or 
each admission to the United States. 

(2) Aliens not requiring a nonimmigrant 
visa. Except as provided in paragraph 
(n) of this section, an alien described in 
paragraph (a) of this section who, pur-
suant to 8 CFR 212.1, is not required to 
obtain a nonimmigrant visa to apply 
for admission to the United States 
must present a certificate or certified 
statement as provided in this section 
to an immigration officer at the time 
of initial application for admission to 
the United States to perform labor in a 
particular health care occupation. An 

alien who has previously presented a 
foreign health care worker certifi-
cation or certified statement for a par-
ticular health care occupation will be 
required to present it again at the time 
of each application for admission. 

(e) Approved credentialing organiza-
tions for health care workers. An alien 
may present a certificate from any 
credentialing organization listed in 
this paragraph (e) with respect to a 
particular health care field. In addition 
to paragraphs (e)(1) through (e)(3) of 
this section, the DHS will notify the 
public of additional credentialing orga-
nizations through the publication of 
notices in the FEDERAL REGISTER. 

(1) The Commission on Graduates of 
Foreign Nursing Schools (CGFNS) is 
authorized to issue certificates under 
section 212(a)(5)(C) of the Act for 
nurses, physical therapists, occupa-
tional therapists, speech-language pa-
thologists and audiologists, medical 
technologists (also known as clinical 
laboratory scientists), medical techni-
cians (also known as clinical labora-
tory technicians), and physician assist-
ants. 

(2) The National Board for Certifi-
cation in Occupational Therapy 
(NBCOT) is authorized to issue certifi-
cates in the field of occupational ther-
apy pending final adjudication of its 
credentialing status under this part. 

(3) The Foreign Credentialing Com-
mission on Physical Therapy (FCCPT) 
is authorized to issue certificates in 
the field of physical therapy pending 
final adjudication of its credentialing 
status under this part. 

(f) Requirements for issuance of health 
care certification. (1) Prior to issuing a 
certification to an alien, the organiza-
tion must verify the following: 

(i) That the alien’s education, train-
ing, license, and experience are com-
parable with that required for an 
American health care worker of the 
same type; 

(ii) That the alien’s education, train-
ing, license, and experience are authen-
tic and, in the case of a license, 
unencumbered; 

(iii) That the alien’s education, train-
ing, license, and experience meet all 
applicable statutory and regulatory re-
quirements for admission into the 
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United States. This verification is not 
binding on the DHS; and 

(iv) Either that the alien has passed 
a test predicting success on the occupa-
tion’s licensing or certification exam-
ination, provided such a test is recog-
nized by a majority of states licensing 
the occupation for which the certifi-
cation is issued, or that the alien has 
passed the occupation’s licensing or 
certification examination. 

(2) A certificate issued under section 
212(a)(5)(C) of the Act must contain the 
following: 

(i) The name, address, and telephone 
number of the credentialing organiza-
tion, and a point of contact to verify 
the validity of the certificate; 

(ii) The date the certificate was 
issued; 

(iii) The health care occupation for 
which the certificate was issued; and 

(iv) The alien’s name, and date and 
place of birth. 

(g) English language requirements. (1) 
With the exception of those aliens de-
scribed in paragraph (g)(2) of this sec-
tion, every alien must meet certain 
English language requirements in order 
to obtain a certificate. The Secretary 
of HHS has sole authority to set stand-
ards for these English language re-
quirements, and has determined that 
an alien must have a passing score on 
one of the three tests listed in para-
graph (g)(3) of this section before he or 
she can be granted a certificate. HHS 
will notify The Department of Home-
land Security of additions or deletions 
to this list, and The Department of 
Homeland Security will publish such 
changes in the FEDERAL REGISTER. 

(2) The following aliens are exempt 
from the English language require-
ments: 

(i) Alien nurses who are presenting a 
certified statement under section 212(r) 
of the Act; and 

(ii) Aliens who have graduated from a 
college, university, or professional 
training school located in Australia, 
Canada (except Quebec), Ireland, New 
Zealand, the United Kingdom, or the 
United States. 

(3) The following English testing 
services have been approved by the 
Secretary of HHS: 

(i) Educational Testing Service 
(ETS). 

(ii) Test of English in International 
Communication (TOEIC) Service Inter-
national. 

(iii) International English Language 
Testing System (IELTS). 

(4) Passing English test scores for 
various occupations. 

(i) Occupational and physical thera-
pists. An alien seeking to perform labor 
in the United States as an occupational 
or physical therapist must obtain the 
following scores on the English tests 
administered by ETS: Test Of English 
as a Foreign Language (TOEFL): 
Paper-Based 560, Computer-Based 220; 
Test of Written English (TWE): 4.5; 
Test of Spoken English (TSE): 50. The 
certifying organizations shall not ac-
cept the results of the TOEIC, or the 
IELTS for the occupation of occupa-
tional therapy or physical therapy. 

(ii) Registered nurses and other health 
care workers requiring the attainment of a 
baccalaureate degree. An alien coming 
to the United States to perform labor 
as a registered nurse (other than a 
nurse presenting a certified statement 
under section 212(r) of the Act) or to 
perform labor in another health care 
occupation requiring a baccalaureate 
degree (other than occupational or 
physical therapy) must obtain one of 
the following combinations of scores to 
obtain a certificate: 

(A) ETS: TOEFL: Paper-Based 540, 
Computer-Based 207; TWE: 4.0; TSE: 50; 

(B) TOEIC Service International: 
TOEIC: 725; plus TWE: 4.0 and TSE: 50; 
or 

(C) IELTS: 6.5 overall with a spoken 
band score of 7.0. This would require 
the Academic module. 

(iii) Occupations requiring less than a 
baccalaureate degree. An alien coming 
to the United States to perform labor 
in a health care occupation that does 
not require a baccalaureate degree 
must obtain one of the following com-
binations of scores to obtain a certifi-
cate: 

(A) ETS: TOEFL: Paper-Based 530, 
Computer-Based 197; TWE: 4.0; TSE: 50; 

(B) TOEIC Service International: 
TOEIC: 700; plus TWE 4.0 and TSE: 50; 
or 

(C) IELTS: 6.0 overall with a spoken 
band score of 7.0. This would allow ei-
ther the Academic or the General mod-
ule. 
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(h) Alternative certified statement for 
certain nurses. (1) CGFNS is authorized 
to issue certified statements under sec-
tion 212(r) of the Act for aliens seeking 
to enter the United States to perform 
labor as nurses. The DHS will notify 
the public of new organizations that 
are approved to issue certified state-
ments through notices published in the 
FEDERAL REGISTER. 

(2) An approved credentialing organi-
zation may issue a certified statement 
to an alien if each of the following re-
quirements is satisfied: 

(i) The alien has a valid and unre-
stricted license as a nurse in a state 
where the alien intends to be employed 
and such state verifies that the foreign 
licenses of alien nurses are authentic 
and unencumbered; 

(ii) The alien has passed the National 
Council Licensure Examination for 
registered nurses (NCLEX-RN); 

(iii) The alien is a graduate of a nurs-
ing program in which the language of 
instruction was English; 

(iv) The nursing program was located 
in Australia, Canada (except Quebec), 
Ireland, New Zealand, South Africa, 
the United Kingdom, or the United 
States; or in any other country des-
ignated by unanimous agreement of 
CGFNS and any equivalent 
credentialing organizations which have 
been approved for the certification of 
nurses and which are listed at para-
graph (e) of this section; and 

(v) The nursing program was in oper-
ation on or before November 12, 1999, or 
has been approved by unanimous agree-
ment of CGFNS and any equivalent 
credentialing organizations that have 
been approved for the certification of 
nurses. 

(3) An individual who obtains a cer-
tified statement need not comply with 
the certificate requirements of para-
graph (f) or the English language re-
quirements of paragraph (g) of this sec-
tion. 

(4) A certified statement issued to a 
nurse under section 212(r) of the Act 
must contain the following informa-
tion: 

(i) The name, address, and telephone 
number of the credentialing organiza-
tion, and a point of contact to verify 
the validity of the certified statement; 

(ii) The date the certified statement 
was issued; and 

(iii) The alien’s name, and date and 
place of birth. 

(i) Streamlined certification process—(1) 
Nurses. An alien nurse who has grad-
uated from an entry level program ac-
credited by the National League for 
Nursing Accreditation Commission 
(NLNAC) or the Commission on Colle-
giate Nursing Education (CCNE) is ex-
empt from the educational com-
parability review and English language 
proficiency testing. 

(2) Occupational Therapists. An alien 
occupational therapist who has grad-
uated from a program accredited by 
the Accreditation Council for Occupa-
tional Therapy Education (ACOTE) of 
the American Occupational Therapy 
Association (AOTA) is exempt from the 
educational comparability review and 
English language proficiency testing. 

(3) Physical therapists. An alien phys-
ical therapist who has graduated from 
a program accredited by the Commis-
sion on Accreditation in Physical Ther-
apy Education (CAPTE) of the Amer-
ican Physical Therapy Association 
(APTA) is exempt from the educational 
comparability review and English lan-
guage proficiency testing. 

(4) Speech language pathologists and 
audiologists. An alien speech language 
pathologists and/or audiologist who has 
graduated from a program accredited 
by the Council on Academic Accredita-
tion in Audiology and Speech Lan-
guage Pathology (CAA) of the Amer-
ican Speech-Language-Hearing Asso-
ciation (ASHA) is exempt from the edu-
cational comparability review and 
English language proficiency testing. 

(j) Application process for credentialing 
organizations—(1) Organizations other 
than CGFNS. An organization, other 
than CGFNS, seeking to obtain ap-
proval to issue certificates to health 
care workers, or certified statements 
to nurses must apply on the form des-
ignated by USCIS in accordance with 
the form instructions. An organization 
seeking authorization to issue certifi-
cates or certified statements must 
agree to submit all evidence required 
by the DHS and, upon request, allow 
the DHS to review the organization’s 
records related to the certification 
process. The application must: 
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(i) Clearly describe and identify the 
organization seeking authorization to 
issue certificates; 

(ii) List the occupations for which 
the organization desires to provide cer-
tificates; 

(iii) Describe how the organization 
substantially meets the standards de-
scribed at paragraph (k) of this section; 

(iv) Describe the organization’s ex-
pertise, knowledge, and experience in 
the health care occupation(s) for which 
it desires to issue certificates; 

(v) Provide a point of contact; 
(vi) Describe the verification proce-

dure the organization has designed in 
order for the DHS to verify the validity 
of a certificate; and 

(vii) Describe how the organization 
will process and issue in a timely man-
ner the certificates. 

(2) Applications filed by CGFNS. (i) 
CGFNS must apply to ensure that it 
will be in compliance with the regula-
tions governing the issuance and con-
tent of certificates to nurses, physical 
therapists, occupational therapists, 
speech-language pathologists and audi-
ologists, medical technologists (also 
known as clinical laboratory sci-
entists), medical technicians (also 
known as clinical laboratory techni-
cians), and physician assistants under 
section 212(a)(5)(C) of the Act, or 
issuing certified statements to nurses 
under section 212(r) of the Act. 

(ii) Prior to issuing certificates for 
any other health care occupations, 
CGFNS must apply on the form des-
ignated by USCIS with the fee pre-
scribed in 8 CFR 103.7(b)(1) and in ac-
cordance with the form instructions for 
authorization to issue such certifi-
cates. The DHS will evaluate CGFNS’ 
expertise with respect to the particular 
health care occupation for which au-
thorization to issue certificates is 
sought, in light of CGFNS’ statutory 
designation as a credentialing organi-
zation. 

(3) Procedure for review of applications 
by credentialing organizations. (i) USCIS 
will, forward a copy of the application 
and supporting documents to the Sec-
retary of HHS in order to obtain an 
opinion on the merits of the applica-
tion. The DHS will not render a deci-
sion on the request until the Secretary 
of HHS provides an opinion. The DHS 

shall accord the Secretary of HHS’ 
opinion great weight in reaching its de-
cision. The DHS may deny the organi-
zation’s request notwithstanding the 
favorable recommendation from the 
Secretary of HHS, on grounds unre-
lated to the credentialing of health 
care occupations or health care serv-
ices. 

(ii) The DHS will notify the organiza-
tion of the decision on its application 
in writing and, if the request is denied, 
of the reasons for the denial. Approval 
of authorization to issue certificates to 
foreign health care workers or certified 
statements to nurses will be made in 5- 
year increments, subject to the review 
process described at paragraph (l) of 
this section. 

(iii) If the application is denied, the 
decision may be appealed pursuant to 8 
CFR 103.3. 

(k) Standards for credentialing organi-
zations. The DHS will evaluate organi-
zations, including CGFNS, seeking to 
obtain approval from the DHS to issue 
certificates for health care workers, or 
certified statements for nurses. Any or-
ganization meeting the standards set 
forth in paragraph (k)(1) of this section 
can be eligible for authorization to 
issue certificates. While CGFNS has 
been specifically listed in the statute 
as an entity authorized to issue certifi-
cates, it is not exempt from govern-
mental oversight. All organizations 
will be reviewed, including CGFNS, to 
guarantee that they continue to meet 
the standards required of all certifying 
organizations, under the following: 

(1) Structure of the organization. (i) 
The organization shall be incorporated 
as a legal entity. 

(ii)(A) The organization shall be inde-
pendent of any organization that func-
tions as a representative of the occupa-
tion or profession in question or serves 
as or is related to a recruitment/place-
ment organization. 

(B) The DHS shall not approve an or-
ganization that is unable to render im-
partial advice regarding an individual’s 
qualifications regarding training, expe-
rience, and licensure. 

(C) The organization must also be 
independent in all decision making 
matters pertaining to evaluations and/ 
or examinations that it develops in-
cluding, but not limited to: policies 
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and procedures; eligibility require-
ments and application processing; 
standards for granting certificates and 
their renewal; examination content, 
development, and administration; ex-
amination cut-off scores, excluding 
those pertaining to English language 
requirements; grievance and discipli-
nary processes; governing body and 
committee meeting rules; publications 
about qualifying for a certificate and 
its renewal; setting fees for application 
and all other services provided as part 
of the screening process; funding, 
spending, and budget authority related 
to the operation of the certification or-
ganization; ability to enter into con-
tracts and grant arrangements; ability 
to demonstrate adequate staffing and 
management resources to conduct the 
program(s) including the authority to 
approve selection of, evaluate, and ini-
tiate dismissal of the chief staff mem-
ber. 

(D) An organization whose fees are 
based on whether an applicant receives 
a visa may not be approved. 

(iii) The organization shall include 
the following representation in the por-
tion of its organization responsible for 
overseeing certification and, where ap-
plicable, examinations: 

(A) Individuals from the same health 
care discipline as the alien health care 
worker being evaluated who are eligi-
ble to practice in the United States; 
and 

(B) At least one voting public mem-
ber to represent the interests of con-
sumers and protect the interests of the 
public at large. The public member 
shall not be a member of the discipline 
or derive significant income from the 
discipline, its related organizations, or 
the organization issuing the certifi-
cate. 

(iv) The organization must have a 
balanced representation such that the 
individuals from the same health care 
discipline, the voting public members, 
and any other appointed individuals 
have an equal say in matters relating 
to credentialing and/or examinations. 

(v) The organization must select rep-
resentatives of the discipline using one 
of the following recommended meth-
ods, or demonstrate that it has a selec-
tion process that meets the intent of 
these methods: 

(A) Be selected directly by members 
of the discipline eligible to practice in 
the United States; 

(B) Be selected by members of a 
membership organization representing 
the discipline or by duly elected rep-
resentatives of a membership organiza-
tion; or 

(C) Be selected by a membership or-
ganization representing the discipline 
from a list of acceptable candidates 
supplied by the credentialing body. 

(vi) The organization shall use formal 
procedures for the selection of mem-
bers of the governing body that pro-
hibit the governing body from selecting 
a majority of its successors. Not-for- 
profit corporations which have dif-
ficulty meeting this requirement may 
provide in their applications evidence 
that the organization is independent, 
and free of material conflicts of inter-
est regarding whether an alien receives 
a visa. 

(vii) The organization shall be sepa-
rate from the accreditation and edu-
cational functions of the discipline, ex-
cept for those entities recognized by 
the Department of Education as having 
satisfied the requirement of independ-
ence. 

(viii) The organization shall publish 
and make available a document which 
clearly defines the responsibilities of 
the organization and outlines any 
other activities, arrangements, or 
agreements of the organization that 
are not directly related to the certifi-
cation of health care workers. 

(2) Resources of the organization. (i) 
The organization shall demonstrate 
that its staff possess the knowledge 
and skills necessary to accurately as-
sess the education, work experience, li-
censure of health care workers, and the 
equivalence of foreign educational in-
stitutions, comparable to those of 
United States-trained health care 
workers and institutions. 

(ii) The organization shall dem-
onstrate the availability of financial 
and material resources to effectively 
and thoroughly conduct regular and 
ongoing evaluations on an inter-
national basis. 

(iii) If the health care field is one for 
which a majority of the states require 
a predictor test, the organization shall 
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demonstrate the ability to conduct ex-
aminations in those countries with 
educational and evaluation systems 
comparable to the majority of states. 

(iv) The organization shall have the 
resources to publish and make avail-
able general descriptive materials on 
the procedures used to evaluate and 
validate credentials, including eligi-
bility requirements, determination 
procedures, examination schedules, lo-
cations, fees, reporting of results, and 
disciplinary and grievance procedures. 

(3) Candidate evaluation and testing 
mechanisms. (i) The organization shall 
publish and make available a com-
prehensive outline of the information, 
knowledge, or functions covered by the 
evaluation/examination process, in-
cluding information regarding testing 
for English language competency. 

(ii) The organization shall use reli-
able evaluation/examination mecha-
nisms to evaluate individual creden-
tials and competence that is objective, 
fair to all candidates, job related, and 
based on knowledge and skills needed 
in the discipline. 

(iii) The organization shall conduct 
ongoing studies to substantiate the re-
liability and validity of the evaluation/ 
examination mechanisms. 

(iv) The organization shall imple-
ment a formal policy of periodic review 
of the evaluation/examination mecha-
nism to ensure ongoing relevance of 
the mechanism with respect to knowl-
edge and skills needed in the discipline. 

(v) The organization shall use poli-
cies and procedures to ensure that all 
aspects of the evaluation/examination 
procedures, as well as the development 
and administration of any tests, are se-
cure. 

(vi) The organization shall institute 
procedures to protect against falsifica-
tion of documents and misrepresenta-
tion, including a policy to request each 
applicant’s transcript(s) and degree(s) 
directly from the educational licensing 
authorities. 

(vii) The organization shall establish 
policies and procedures that govern the 
length of time the applicant’s records 
must be kept in their original format. 

(viii) The organization shall publish 
and make available, at least annually, 
a summary of all screening activities 
for each discipline including, at least, 

the number of applications received, 
the number of applicants evaluated, 
the number receiving certificates, the 
number who failed, and the number re-
ceiving renewals. 

(4) Responsibilities to applicants apply-
ing for an initial certificate or renewal. (i) 
The organization shall not discrimi-
nate among applicants as to age, sex, 
race, religion, national origin, dis-
ability, or marital status and shall in-
clude a statement of nondiscrimination 
in announcements of the evaluation/ex-
amination procedures and renewal cer-
tification process. 

(ii) The organization shall provide all 
applicants with copies of formalized 
application procedures for evaluation/ 
examination and shall uniformly fol-
low and enforce such procedures for all 
applicants. Instructions shall include 
standards regarding English language 
requirements. 

(iii) The organization shall imple-
ment a formal policy for the periodic 
review of eligibility criteria and appli-
cation procedures to ensure that they 
are fair and equitable. 

(iv) Where examinations are used, the 
organization shall provide competently 
proctored examination sites at least 
once annually. 

(v) The organization shall report ex-
amination results to applicants in a 
uniform and timely fashion. 

(vi) The organization shall provide 
applicants who failed either the eval-
uation or examination with informa-
tion on general areas of deficiency. 

(vii) The organization shall imple-
ment policies and procedures to ensure 
that each applicant’s examination re-
sults are held confidential and delin-
eate the circumstances under which 
the applicant’s certification status 
may be made public. 

(viii) The organization shall have a 
formal policy for renewing the certifi-
cation if an individual’s original cer-
tification has expired before the indi-
vidual first seeks admission to the 
United States or applies for adjustment 
of status. Such procedures shall be re-
stricted to updating information on li-
censure to determine the existence of 
any adverse actions and the need to re- 
establish English competency. 

(ix) The organization shall publish 
due process policies and procedures for 
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applicants to question eligibility deter-
minations, examination or evaluation 
results, and eligibility status. 

(x) The organization shall provide all 
qualified applicants with a certificate 
in a timely manner. 

(5) Maintenance of comprehensive and 
current information. (i) The organization 
shall maintain comprehensive and cur-
rent information of the type necessary 
to evaluate foreign educational institu-
tions and accrediting bodies for pur-
poses of ensuring that the quality of 
foreign educational programs is equiv-
alent to those training the same occu-
pation in the United States. The orga-
nization shall examine, evaluate, and 
validate the academic and clinical re-
quirements applied to each country’s 
accrediting body or bodies, or in coun-
tries not having such bodies, of the 
educational institution itself. 

(ii) The organization shall also evalu-
ate the licensing and credentialing sys-
tem(s) of each country or licensing ju-
risdiction to determine which systems 
are equivalent to that of the majority 
of the licensing jurisdictions in the 
United States. 

(6) Ability to conduct examinations fair-
ly and impartially. An organization un-
dertaking the administration of a pre-
dictor examination, or a licensing or 
certification examination shall dem-
onstrate the ability to conduct such 
examination fairly and impartially. 

(7) Criteria for awarding and governing 
certificate holders. (i) The organization 
shall issue a certificate after the edu-
cation, experience, license, and English 
language competency have been evalu-
ated and determined to be equivalent 
to their United States counterparts. In 
situations where a United States na-
tionally recognized licensure or certifi-
cation examination, or a test pre-
dicting the success on the licensure or 
certification examination, is offered 
overseas, the applicant must pass the 
examination or the predictor test prior 
to receiving certification. Passage of a 
test predicting the success on the li-
censure or certification examination 
may be accepted only if a majority of 
states (and Washington, DC) licensing 
the profession in which the alien in-
tends to work recognize such a test. 

(ii) The organization shall have poli-
cies and procedures for the revocation 

of certificates at any time if it is deter-
mined that the certificate holder was 
not eligible to receive the certificate at 
the time that it was issued. If the orga-
nization revokes an individual’s certifi-
cate, it must notify the DHS, via the 
Nebraska Service Center, and the ap-
propriate state regulatory authority 
with jurisdiction over the individual’s 
health care profession. The organiza-
tion may not reissue a certificate to an 
individual whose certificate has been 
revoked. 

(8) Criteria for maintaining accredita-
tion. (i) The organization shall advise 
the DHS of any changes in purpose, 
structure, or activities of the organiza-
tion or its program(s). 

(ii) The organization shall advise the 
DHS of any major changes in the eval-
uation of credentials and examination 
techniques, if any, or in the scope or 
objectives of such examinations. 

(iii) The organization shall, upon the 
request of the DHS, submit to the DHS, 
or any organization designated by the 
DHS, information requested of the or-
ganization and its programs for use in 
investigating allegations of non-com-
pliance with standards and for general 
purposes of determining continued ap-
proval as an independent credentialing 
organization. 

(iv) The organization shall establish 
performance outcome measures that 
track the ability of the certificate 
holders to pass United States licensure 
or certification examinations. The pur-
pose of the process is to ensure that 
certificate holders pass United States 
licensure or certification examinations 
at the same pass rate as graduates of 
United States programs. Failure to es-
tablish such measures, or having a 
record showing an inability of persons 
granted certificates to pass United 
States licensure examinations at the 
same rate as graduates of United 
States programs, may result in a 
ground for termination of approval. In-
formation regarding the passage rates 
of certificate holders shall be main-
tained by the organization and pro-
vided to HHS on an annual basis, to the 
DHS as part of the 5-year reauthoriza-
tion application, and at any other time 
upon request by HHS or the DHS. 
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(v) The organization shall be in ongo-
ing compliance with other policies 
specified by the DHS. 

(l) DHS review of the performance of 
certifying organizations. The DHS will 
review credentialing organizations 
every 5 years to ensure continued com-
pliance with the standards described in 
this section. Such review will occur 
concurrent with the adjudication of a 
request for reauthorization to issue 
health care worker certificates. The 
DHS will notify the credentialing orga-
nization in writing of the results of the 
review and request for reauthorization. 
The DHS may conduct a review of the 
approval of any request for authoriza-
tion to issue certificates at any time 
within the 5-year period of authoriza-
tion for any reason. If at any time the 
DHS determines that an organization 
is not complying with the terms of its 
authorization or if other adverse infor-
mation relating to eligibility to issue 
certificates is developed, the DHS may 
initiate termination proceedings. 

(m) Termination of certifying organiza-
tions. (1) If the DHS determines that an 
organization has been convicted, or the 
directors or officers of an authorized 
credentialing organization have indi-
vidually been convicted of the viola-
tion of state or federal laws, or other 
information is developed such that the 
fitness of the organization to continue 
to issue certificates or certified state-
ments is called into question, the DHS 
shall automatically terminate author-
ization for that organization to issue 
certificates or certified statements by 
issuing to the organization a notice of 
termination of authorization to issue 
certificates to foreign health care 
workers. The notice shall reference the 
specific conviction that is the basis of 
the automatic termination. 

(2) If the DHS determines that an or-
ganization is not complying with the 
terms of its authorization or other ad-
verse information relating to eligi-
bility to issue certificates is uncovered 
during the course of a review or other-
wise brought to the DHS’ attention, or 
if the DHS determines that an organi-
zation currently authorized to issue 
certificates or certified statements has 
not submitted an application or pro-
vided all information required on the 
request within 6 months of July 25, 

2003, the DHS will issue a Notice of In-
tent to Terminate authorization to 
issue certificates to the credentialing 
organization. The Notice shall set forth 
reasons for the proposed termination. 

(i) The credentialing organization 
shall have 30 days from the date of the 
Notice of Intent to Terminate author-
ization to rebut the allegations, or to 
cure the noncompliance identified in 
the DHS’s notice of intent to termi-
nate. 

(ii) DHS will forward to HHS upon re-
ceipt any information received in re-
sponse to a Notice of Intent to Termi-
nate an entity’s authorization to issue 
certificates. Thirty days after the date 
of the Notice of Intent to Terminate, 
the DHS shall forward any additional 
evidence and shall request an opinion 
from HHS regarding whether the orga-
nization’s authorization should be ter-
minated. The DHS shall accord HHS’ 
opinion great weight in determining 
whether the authorization should be 
terminated. After consideration of the 
rebuttal evidence, if any, and consider-
ation of HHS’ opinion, the DHS will 
promptly provide the organization with 
a written decision. If termination of 
credentialing status is made, the writ-
ten decision shall set forth the reasons 
for the termination. 

(3) An adverse decision may be ap-
pealed pursuant to 8 CFR 103.3 to the 
Associate Commissioner for Examina-
tions. Termination of credentialing 
status shall remain in effect until and 
unless the terminated organization re-
applies for credentialing status and is 
approved, or its appeal of the termi-
nation decision is sustained by the Ad-
ministrative Appeals Office. There is 
no waiting period for an organization 
to re-apply for credentialing status. 

(n) Transition—(1) One year waiver. (i) 
Pursuant to section 212(d)(3) of the Act 
(and, for cases described in paragraph 
(d)(1) of this section, upon the rec-
ommendation of the Secretary of 
State), the Secretary has determined 
that until July 26, 2004 (or until July 
26, 2005, in the case of a citizen of Can-
ada or Mexico who, before September 
23, 2003, was employed as a TN or TC 
nonimmigrant health care worker and 
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held a valid license from a U.S. juris-
diction), DHS, subject to the condi-
tions in paragraph (n)(2) of this sec-
tion, may in its discretion admit, ex-
tend the period of authorized stay, or 
change the nonimmigrant status of an 
alien described in paragraph (d)(1) or 
paragraph (d)(2) of this section, despite 
the alien’s inadmissibility under sec-
tion 212(a)(5)(C) of the Act, provided 
the alien is not otherwise inadmissible. 

(ii) After July 26, 2004 (or, after July 
26, 2005, in the case of a citizen of Can-
ada or Mexico, who, before September 
23, 2003, was employed as a TN or TC 
nonimmigrant health care worker and 
held a valid license from a U.S. juris-
diction), such discretion shall be ap-
plied on a case-by-case basis. 

(2) Conditions. Until July 26, 2004 (or 
until July 26, 2005, in the case of a cit-
izen of Canada or Mexico, who, before 
September 23, 2003, was employed as a 
TN or TC nonimmigrant health care 
worker and held a valid license from a 
U.S. jurisdiction), the temporary ad-
mission, extension of stay, or change of 
status of an alien described in 8 CFR 
part 212(d)(1) or (d)(2) of this section 
that is provided for under this para-
graph (n) is subject to the following 
conditions: 

(i) The admission, extension of stay, 
or change of status may not be for a 
period longer than 1 year from the date 
of the decision, even if the relevant 
provision of 8 CFR 214.2 would ordi-
narily permit the alien’s admission for 
a longer period; 

(ii) The alien must obtain the certifi-
cation required by paragraph (a) of this 
section within 1 year of the date of de-
cision to admit the alien or to extend 
the alien’s stay or change the alien’s 
status; and, 

(iii) Any subsequent petition or ap-
plication to extend the period of the 
alien’s authorized stay or change the 
alien’s nonimmigrant status must in-
clude proof that the alien has obtained 
the certification required by paragraph 
(a) of this section, if the extension or 
stay or change of status is sought for 
the primary purpose of the alien’s per-
forming labor in a health care occupa-
tion listed in paragraph (c) of this sec-
tion. 

(3) Immigrant aliens. An alien de-
scribed in paragraph (a) of this section, 

who is coming to the United States as 
an immigrant or is applying for adjust-
ment of status pursuant to section 245 
of the Act (8 U.S.C. 1255), to perform 
labor in a health care occupation de-
scribed in paragraph (c) of this section, 
must submit the certificate or certified 
statement as provided in this section 
at the time of visa issuance or adjust-
ment of status. 

(4) Expiration of certificate or certified 
statement. The individual’s certification 
or certified statement must be used for 
any admission into the United States, 
change of status within the United 
States, or adjustment of status within 
5 years of the date that it is issued. 

(5) Revocation of certificate or certified 
statement. When a credentialing organi-
zation notifies the DHS, via the Ne-
braska Service Center, that an individ-
ual’s certification or certified state-
ment has been revoked, the DHS will 
take appropriate action, including, but 
not limited to, revocation of approval 
of any related petitions, consistent 
with the Act and DHS regulations at 8 
CFR 205.2, 8 CFR 214.2(h)(11)(iii), and 8 
CFR 214.6(d)(5)(iii). 

[68 FR 43915, July 25, 2003, as amended at 69 
FR 43731, July 22, 2004; 74 FR 26938, June 5, 
2009; 76 FR 53788, Aug. 29, 2011; 76 FR 73477, 
Nov. 29, 2011] 

§ 212.16 Applications for exercise of 
discretion relating to T non-
immigrant status. 

(a) Filing the waiver application. An 
alien applying for the exercise of dis-
cretion under section 212(d)(13) or 
(d)(3)(B) of the Act (waivers of inadmis-
sibility) in connection with an applica-
tion for T nonimmigrant status shall 
submit the request on the form des-
ignated by USCIS, with the appropriate 
fee in accordance with § 103.7(b)(1) of 
this chapter or an application for a fee 
waiver, to USCIS with the application 
for status under section 101(a)(15)(T)(i) 
of the Act. 

(b) Treatment of waiver application. (1) 
USCIS shall determine whether a 
ground of inadmissibility exists with 
respect to the alien applying for T non-
immigrant status. If a ground of inad-
missibility is found, USCIS shall deter-
mine if it is in the national interest to 
exercise discretion to waive the ground 
of inadmissibility, except for grounds 
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